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UNI TED STATES OF AMERI CA
Respondent .

RULI NG ON PETI TI ON FOR WRI T OF HABEAS CORPUS
PURSUANT TO 28 U.S.C. § 2255

Petitioner Robert Burgos seeks a wit of habeas corpus
pursuant to 28 U.S.C. § 2255 seeking to correct his sentence.
Burgos pleaded guilty to assault in aid of racketeering, 18
U.S.C. 8 1959(a)(3), and to use of a tel ephone to facilitate a
drug transaction, 21 U S.C. § 843(b). He was sentenced on
Novenmber 28, 1995, to 288 nonths inprisonment and 36 nonths
supervi sed rel ease. He now chal |l enges his sentence and cl ai nms
ineffective assistance of counsel. As set forth below, his
petition [Dkt. #1635.] is denied.

BACKGROUND

At his plea allocution, which occurred after several days
of trial, Burgos admtted to being a nmenber of the New Haven
and Bridgeport chapters of the Latin Kings -- a street gang
involved primarily in narcotics racketeering. He admtted to
di stributing between 50 and 150 kil ogranms of cocai ne and

cocai ne base in those areas. Also, Burgos admtted to



conspiring to nurder Ricky Reyes, a rival narcotics dealer, in
a drive-by-shooting. Though Reyes was not killed, the
incident resulted in the death of an innocent bystander, and
in the injury of three others, including a fourteen-year-old
girl nanmed Patrice Moye. A nore detailed account of those

events is contained in United States v. Diaz, 176 F.3d 52, 73

(2d Cir. 1999).

DI SCUSSI ON

Burgos’ s habeas petition is based on several grounds.
First, Burgos argues that his sentence was m scal cul ated and
that the court should reduce it fromthe 288 nonths inposed by
the court, to 48 nonths. Second, Burgos clains that he was
prejudi ced by his counsel’s ineffective assistance with
vari ous aspects of his trial and ultimate guilty plea.

Finally, Burgos reasons that his good behavi or and
rehabilitation while in jail merits a post-conviction downward
departure. The government contends that Burgos’s sentence
shoul d stand, and that his other clainm should be denied.

A. Correction of Sentence Under 8§ 2255

Section 2255 provides, in pertinent part, that “[a]

prisoner in custody under sentence of a court . . . may nove
the court which inposed the sentence to . . . correct the
sentence.” _Burgos contends that the sentence he received



under the United States Sentencing Guidelines (“Cuidelines”)
was not cal cul ated correctly. Specifically, Burgos clains

t hat because the offense |evel for the drug conspiracy charge
was controlling, he should not have been sentenced to nore
than 4 years -- the maxi num statutory sentence for that

of fense. See 21 U.S.C. 8843(b). Essentially, Burgos argues
that the court should have entirely disregarded the statutory
sentence for the assault charge. Burgos's argunent fails, and
therefore his sentence will not be corrected.

1. Mul ti ple Counts of Conviction Under the

Gui del i nes

Where there is nore than one count of conviction, the
Gui delines provide specific rules for determning a single
“conbi ned of fense | evel” that enconpasses all the counts. In
principle, this prevents nmultiple punishnment for substantially
sim|ar offenses. Thus, convictions on nmultiple counts do not
result in a sentence that is enhanced by the other counts,
unl ess the additional offenses involve different types of
conduct. See U.S.S.G 8§ 3D1.1 - 3D1.5.

Counts are placed into distinct groups of closely related
of fenses, and the offense |evel for the highest group is used
as the starting point. See id. at 8§ 3D1.3. Additional

puni shnent for other offenses is added increnentally. See id.



at 8 3D1.4 (one unit for offenses that are equal or within 1
to 4 offense |levels |less serious than the highest |evel
of fense; one-half unit for each offense level that is 5 to 8
| evel s | ess serious than the highest |evel offense; no units
for offenses that are 9 or nore | evels |less serious than the
hi ghest | evel offense). The offense level is then increased
based on the total units conputed, yielding a “conbined
adj usted offense level.” See id. at § 3D1.5. The conbi ned
adj usted offense level is then used in conjunction with the
crimnal history category to determ ne the guideline range
fromthe sentencing table, the “total punishnment.”

The total punishment is inplemented using 8 5GL. 2, which
di ct ates whet her the sentence should run concurrently or
consecutively. |If the highest statutory maxi mum for any of
the counts is adequate to achieve the total punishment, then
the sentences on all counts run concurrently. However, if the
hi ghest statutory maxi num of all counts is |less than the total
puni shment, then the sentence for one or nore of the other
counts is inmposed consecutively, w thout exceeding the
conbi ned maxi num sentence aut horized by statute.

In this case, Burgos was convicted of two substantially
unrel ated charges -- assault in aid of racketeering and use of

a telephone to facilitate a drug transacti on (drug



conspiracy). The Guidelines provide for an adjusted offense
| evel of 29 for the assault count, and a 44 for the drug
conspiracy count. O the two groups, the offense level for
the drug conspiracy was higher. Thus, 44 was used as the base
offense level. No increnmental units were added because the
adj usted offense level for the assault, i.e., 29, was nore
than 9 levels less than that for the drug conspiracy. A two-
| evel reduction was made for Burgos’s acceptance of
responsibility, resulting in a conbined adjusted of fense | evel
of 42. Burgos had a crimnal history category of 11, thus his
sentenci ng range, or total punishment, was 360 nonths to |ife.
Because the highest maxi mum statutory sentence for either
counts (240 nonths) was | ess than the total punishnment
cal cul ated under the CGuidelines (360 nonths), the sentences
for both counts were inposed consecutively, equaling 24 years
-- which was equivalent to the conmbined statutory maximum
al | owed.

There is no nmerit to Burgos’ s contention that because the
court used the drug conspiracy count to cal cul ate the base
of fense | evel of 44, it should not have sentenced himto nore
than the statutory maxi mum for that offense -- 4 years.
Essentially, he proposes that the court should have conpletely

di sregarded the 20-year sentence that the assault charge



carries. As a logical matter, a set of rules that constrains
a court to the lesser of two sentences, in effect always
forcing it to disregard the entirety of a defendant’s
convicted of fenses, makes no sense. As a matter of
application, the sentencing ranges under the Guidelines bear
little relation to maxi num sentences derived by statute. The
| atter serve sinply as upper limts on what the sentencing
court can inpose for any one count. Thus, where there are
mul ti ple counts and the total punishment exceeds the conbi ned
maxi mum statutory sentence for all counts, as in this case,
under the CGuidelines, a court cannot inpose nore than the
equi val ent of the conbined statutory maxi num That is, the
CGui delines are restricted by the applicabl e maxi muns.

Thi s does not nean, however, that sentencing is
restricted to nmerely the maxi num statutory sentence bel ongi ng
to the offense used to calculate the base offense |level. The
of fense | evel s under the Guidelines, and nmaxi nrum statutory
sentences, are not neant to directly correlate with each
other. The Gui delines were designed to nake federal sentences
nore consi stent across the board, and, in doing so, take many
vari ables into consideration. Statutory maxi num sentences, on
the other hand, sinply dictate the nost a defendant can be

sentenced to if convicted of the underlying offense. Thus,



the two cannot be interchanged, as Burgos inplies. See

| ntroductory Comments, U.S.S.G § 3D1.1.

Here, the statutes under which Burgos was convicted, for

assault in aid of racketeering and drug conspiracy, 18 U S.C.

§ 1959(a)(3) and 21 U.S.C. 8 843(b), permt maxi num sentences
of 20 years and 4 years, respectively. Wile the Guidelines
yi el ded a sentence of 360 nonths to life, after taking into
account Burgos’s crimnal history and other aggravating
factors, the court was limted to inposing the combined
maxi mum statutory sentence of 24 years — which is the
sentence that Burgos received. While it is understandable
t hat Burgos may be confused by how maxi mum statutory sentences
interrelate with the total punishnment under the Cuidelines,
his claim nonetheless, has no nerit, and therefore his
sentence i s not subject to correction.

B. | neffective Assi stance of Counsel

Under Strickland v. Washington, 466 U S. 668, 687 (1984),

a habeas petitioner claimng ineffective assistance of counsel
must nmake a two-part showing. First, the petitioner nust
denonstrate that counsel’s performance was deficient -- that
errors were nmade of such serious magnitude that petitioner was
deprived of the “counsel” guaranteed by the Sixth Amendnent.

Id. Second, the petitioner must show that there is a



reasonabl e probability that, but for counsel’s deficient
performance, the result would have been different. 1d. at
694. I n essence, petitioner nust submt evidence show ng that
he was deprived of his constitutional right to a fair and
reliable result. |d. at 687.

Here, Burgos clainms ineffective assistance of counsel on
several grounds. He states that counsel failed to: 1) inform
the court of an alleged biased juror; 2) failed to chall enge
the stipulated drug anmount; 3) allowed himto plead guilty to
the assault in aid of racketeering charge despite counsel’s
supposed knowl edge that there was insufficient evidence to

support it. The court finds no nerit in any of these clains.

1. The Allegedly Biased Juror

Whil e Burgos ultimately entered into a plea agreenent
with the governnent, he did not do so until after several days
of trial. Burgos clainms that his plea was involuntary, and
was pronmpted by information he received from another inmate --
that one of the jurors in his trial held a personal bias
against all alleged Latin Kings. Burgos argues that his
counsel did not properly bring this to the attention of the

court, and that had counsel done so, he would not have pl eaded



guilty. The governnent contends that, in pleading guilty,
Burgos waived his right to object to the voluntariness of his
pl ea. The court agrees.

In the context of an ineffective assistance claim Burgos
is limted to arguing that the advice he received from counsel
to plead guilty was not within acceptable standards. As

Strickland sets out, counsel is strongly presuned to have

rendered adequate assistance and to have made all significant
decisions in the exercise of reasonabl e, professional
judgnment. 1d. at 690.

Here, the record shows that the governnent was prepared
to offer anple evidence against Burgos. At about the sane
time that Burgos confronted counsel with the biased juror
al | egati on, counsel was approached by the government with a
pl ea of fer. Burgos does not present any evidence that even
intimtes that counsel’s advice to himto accept the offer was
not based on anything other than informed and reasoned
considerations. It is reasonable to infer that Burgos’'s
counsel made a calculated effort to mnimze his client’s
exposure to crimnal liability, and that counsel would have
gi ven Burgos the sane advice even if Burgos had not raised the
bi ased juror allegation. Once presented with the governnent’s

pl ea of fer, counsel could reasonably have concl uded t hat



accepting the offer was better for his client than contesting
the alleged bias of the juror. Clearly, the court cannot
concl ude, based on the great anount of deference afforded
counsel, that counsel’s advice here was bel ow an acceptabl e
standard of |egal professionalism Therefore, Burgos’s

i neffective assistance claimon this issue nust be denied.

2. Counsel’s Alleged Failure to Chall enge the
Sti pul ated Drug Anpunt

At sentencing, Burgos was attributed wi th having
di stributed between 50 and 150 kil ogranms of cocai ne or cocaine
base between Novenber 1991 and October 1992. For purposes of
arriving at a base offense |evel under the CGuidelines, the
breakdown between cocai ne and cocai ne base was cal cul ated at
20 kil ograns and 50 kil ograns, respectively. Burgos clains
that he did not becone a Latin King until June 1992, and that
based on that fact, counsel did not properly challenge the
cocai ne base drug anount. The governnent contends that
Burgos’s nenbership in the Latin Kings does not dimnish his
cul pability for the drug amounts that he distributed. The
court agrees.

Nonet hel ess, for the sake of argunent, even if counsel
did err in not objecting to the drug quantities, or did not
obj ect to them properly, no prejudice resulted to Burgos. |If,
as Burgos insists, only the 20 kil ogranms of cocai ne had been

10



used to calculate his base offense | evel on the drug
conspiracy count, the sane sentence could still have been

i nposed. Under the Cuidelines, distribution of at |east 15
kil ogranms of cocaine -- an anmount |ess than Burgos concedes to
having distributed (20 kilograms) —- yields an offense | evel

of 34. Applying the same enhancenents for possession of a

dangerous firearm (+2) and role in the offense (+4) — which
Burgos does not here contest —- his adjusted offense |evel
woul d have been 40. Because the drug count would still have

carried the highest offense |evel, 40 woul d have been used as
t he conbi ned adjusted offense | evel. Deducting 2 |levels for
acceptance of responsibility would have yielded a 38 total
conbi ned offense level. Taken with Burgos’s crimnal history
category of 11, his sentencing range, or total punishnment,
woul d have been 262 to 327 nonths. The conbi ned statutory
maxi mum t hat the court inposed for the assault and drug
conspiracy counts -- 288 nonths — falls within that range.
Thus, even if counsel had objected to the drug quantities, as
Bur gos suggests, and even if the court had considered and
sustai ned the objection — though in no way is that inplied
here — the court could still have inmposed the sanme sentence
on Burgos. Thus, even if counsel erred in not objecting to

the drug quantities, the error did not prejudice Burgos.
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3. Counsel’s Alleged Failure to Contest the Assault
in Aid of Racketeering Charge

Bur gos does not deny that he conspired to kill Ricky
Reyes, only that he never intended for Patrice Mdye or anyone
else to get injured in the process. He clains that counsel
was i neffective in allowing himto plead guilty to the assault
charge because there was insufficient evidence to support a
conviction on that count. Nonetheless, he acknow edges t hat
counsel nmade objections to the court along those lines -- that
t he shooting of Patrice Mdye was outside the scope of the
conspiracy and that therefore Burgos could not be held
cul pabl e.

For purposes of Burgos’s ineffective assistance claim it
suffices to say that whether Patrice Miye’'s shooting was
within the scope of the conspiracy or not was a contestable
issue of law. The record shows that, after questioning
counsel, the court was inclined to view the shooting as within
t he scope of the conspiracy. Having deduced this, counsel
likely realized that taking the governnment’s plea offer
reduced Burgos’s exposure to a |longer sentence. Absent an
agreenment, Burgos could have also faced a nmurder in aid of
racketeering charge for the death of another bystander that
resulted fromthe shooting. As the governnent points out,
sonme of Burgos’s co-conspirators were charged and convicted of

12



that crime. While it may be true that Burgos woul d have found
hinmself in a relatively better position had his counsel’s

argument to the court succeeded, under Strickland, it does not

mean that counsel’s failure to persuade the court on that

i ssue rendered his assistance ineffective. See id. at 691.
Thus, Burgos’s claimon the assault charge nust al so be
deni ed.

C. Burgos’'s O her G ounds for Relief

The court has carefully considered Burgos’s additi onal
grounds for relief — that the cunmul ative effect of his
counsel’s errors deprived him of effective counsel and that
hi s out standi ng and conti nued post-conviction acconplishnents
and efforts nmerit a downward departure in his sentence — and
finds that they are also without nerit. Because, as discussed
above, the court finds that no single aspect of counsel’s
performance in this case was deficient, the court cannot
t heref ore conclude that the cumul ative effect of counsel’s
errors, as Burgos suggests, prejudiced him Moreover, while
Burgos’ s apparent post-conviction rehabilitation is truly a
| audabl e achi evenment, it is not sonething for which relief can

be granted here.
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CONCLUSI ON

For the foregoing reasons, plaintiff’s petition for a
writ of habeas corpus [Dkt. #1635.] is DENIED.
So ordered this __ day of October, 2003 at Bridgeport,

Connecti cut .

Al an H. Nevas
Senior United States District
Judge
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